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IDENCE — JUDICIAL NOTICE 
_—Appellate Court may take 
jicial notice of the record of 
5 prior proceeding but the bet- 
ter practice is to offer it in evi- 
gence as an exhibit at the trial 
or to include in the appendix 
<) much thereof as may be mat- 
erial to the issues raised. 
< 4pJUDICATA — COLLAT- 
FRAL ESTOPPEL BY JUDG- 
MENT — Doctrine of res ad- 
judicata does not apply where 
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doctrine ol collateral estoppel 
by judgment applies if parties 
are Same Mary 
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on between the parties. 
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may be permitted to remove 
mprovements if, and only 
e stranger acted in good 
under a mistaken belief 
his ownership which was not 
e result of his culpable negli- 
gence and true owner knew the 
improvements were being plac- 
1 thereon 
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ble to make restitution only if 


the circumstances of its receipt 
or retention are such that as be- 
tween the two persons it is unjust 
for him to retain it. The prior 
determination forecloses any such 
finding. 

Plaintiffs argue that defendant 
cannot urge the equitable defenses 
and counterclaims it here advanc- 
ed because plaintiffs’ action was 
under N.J.S. 2A:35-1 et seq, for 
possession, and not under 2A:35- 
2 for damages, in which latter 
event N.J.S. 2A:35-3 would allow 
a set off to a defendant who im- 
proved the property in good faith. 
But these statutes are purely pro- 
cedural, not substantive, and 
hence are subordinate to the rules 
of court. The rules, particularly 
R.R. 4:79-1, 4:8-5, 4:13-1 and 4: 

> rmit equitable defenses and 
laims in any civil action 
and provide that in actions for 
possession of land the practice 
and procedure shall be as in other 
civil actions. These rules are con- 
trolling. 

Affirmed. 











— PARENT AND 
CHILD — An action under N.J. 
S.A. 9:16-2 by the mother of an 
illegitimate child against the 
putative father charging him 
with non-support cannot be 
maintained where there was an 
order for support entered in a 
prior action under N.J.S.A. 9:17- 
2 by the Director of Welfare 
which order is being honored by 
the defendant. 
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luc fi 17 are civil in nature, judgments 
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that this proceeding was barred 
by the findings in the action un- 
der N.J.S.A. 9:17-2 since the de- 
fendant was honoring the order 
made therein, and that the mat- 
ter was res adjudicata. Plaintiff 
appealed pursuant to NJ.S.A. 9:- 
17-20, made available by N.J.S.A. 
9:16-4. 

Held: Plaintiff relies on Kopak 
v. Polzer, 4 N.J. 327 and Leonard 
v. Werger, 21 N.J. 539 which per- 
mitted an action under Chapter 
16 by the mother following an ac- 
tion under Chapter 17 by a Wel- 
fare Director. However, neither 
of these cases is apposite since in 
both cases there was no respected 
order of filiation entered in the 
Chapter 17 proceeding involved. 
In the Kopak case, the order had 
been extinguished by an agree- 
ment between the parties before 
the action by the mother under 
Chapter 16 was instituted and in 
the Leonard case there was no 
respected order of filiation. 

Proceedings of this type are 
civil in nature. A judgment there- 
in is similar to any judgment at 
law and the doctrine of res judi- 
cata would seem to be applicable. 
The present complainant was the 
party, though not the nom- 
inal party, in the original pro- 
ceeding, and would therefore be 
bound by the court’s ruling there- 
in which is still in effect and be- 

honored by the defendant. 
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Deduction of Benefits in Condemnation 
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tice Minturn. A witness had 
testified over objection to the 
benefits accruing to the property 
from the taking. The admission 
of this evidence was held im- 
proper, not because benefits were 
not deductible, but because the 
illustrations given to prove the 
benefits were not of a nature 
comparable with those which 
existed in the subject case. An 
inference might possibly be 
drawn from this case that testi- 
mony of such a nature, but with 
proper comparability, might be 
admitted. 

Despite what appeared to be 
a fixed determination by the 
Court in 1922, condemnors have 
in recent years used as a basis 
for requesting that benefits be 
set off, a charge to the jury by 
Judge Caffrey sitting in the Cir- 
cuit Court in Bergen County in 
1931." The case has not been re- 
ported. Judge Caney therein 
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cited as his authority cases 
which we have previously dis- 
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AT THE ANNUAL 
Oak Hilis Manor, Metuchen 


vn. Aldona E. Appleton and Hon. Isidor 
Dubrow. 


Bar Ass’n, Hon. Bernard W. Vogel and Samuel Kaplan, 


Pres. Middlesex County Bar Ass'n. 
John Papp Jr. and Abraham A. Helfgott. 


2 
oO. 





M. 5. C. John Stroumtsos and Maria D. Stroumtsos. 


2. Albert W. Seaman, John R. Kelly, Pres. N. J. State 


4. Jack Borrus, Carl A. Frahn and Israel H. Salt- 


DINNER OF THE MIDDLESEX COUNTY BAR ASSOCIATION 
| Wednesday, May 20, 1959 
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9. Abraham L. Motolinsky, Hon. Klemmer 
sen and John R. Kelly. 

10. Irving W. Rubin, Adele Watson and E.J 
Ferrara. i 
ll. Albert P. Opdyke, Andrew V. Clark, Fran® 


J. Martin. ; 
8. Norman A. Cohen, Hon. Frederick W. Hall and Seaman, Thomas E. Addy, Jr. and Harold J. Cavane® 
12. Leon Semer, Stanley J. Mann and Ste¥* 


Samuel S. Cohen. 
Hutt. 


6. Edward A. Modzelewski, Hon. George R. Morri- 
son and Thomas L. Hanson. 
7. W. Howard Fullerton, Simon A. Bahr and Perry 


an © 2 | 
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Assignment Order 
ORDERED that in 
their regular assignments, 
followin ~yidges are 
temporarily as follows: 
Week of June 1, 1959, 
Friday 
Judge Alvin R. Feat 
the Essex County Court, in 
ing Friday 
Judge Vito 
Middlesex County 
Week of June 8, 
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